FEE  SIMPLE
Where our land title originates from.

We generally have thought that the actual power to grant land title actually comes from whoever is the Queen or King of England at the time. But there is another step even above that and that is the power of the Sovereign. The power that the Sovereign exercises doesn`t originate with the Sovereign, either him or herself. It actually comes from the Great Seal of England, Wales, Scotland and Northern Ireland. So that the sovereign is actually exercising the power of the Great Seal.

When a land title is created by what we determine a Royal Prerogative, so that means that the Sovereign in his or her own right granting to each one of us here in Australia a title to a parcel of land, and I`m using the terminology parcel deliberately, that word relates back to the Letters Patent that the sovereign actually gives to the Governor. The Letters Patent contains the instructions for either the Governor General of Australia or in this case the Governor of Queensland to carry out the duty of representing Her Majesty, Queen Elizabeth.
We need to go back to the original Letters Patent that were granted to Governor Phillip when the colony was set up at Botany Bay, because in those Letters Patent it sets out that Governor Phillip could only transfer the ownership from the crown to one of those original settlers after nominating a “parcel of land” and it had to be surveyed, and then on top of that Governor Phillip had to give it a Lot number, so that the parcel of land was identified by a Lot. And if you look at our deeds today you will still find that all of the references to our title contains a reference to a Lot number.

When we move forward in time to when Queensland was separated from New South Wales the first governor of Queensland in 1859 was Sir George Ferguson Bowen. When we look at Sir George Ferguson Bowen`s Letters Patent we find very, very clear instructions as to how he was to allocate unallocated  wasteland that is owned by the Crown in the colony at that point of time in Queensland.
The instructions are very, very clear telling Sir George Ferguson Bowen that he must create a register and having established the register he`s instructed to appoint an officer or officers to make entries in the register. And the Letters Patent the carried these very profound words and this can only be used fore and against us. So we have the sovereign prompting Sir George Ferguson Bowen that when he has established the register and the officers make the entries in that register of the Lots and that also carried a Volume and Folio number, that the title deed is a document that we can actually use in court as our defence in any matter. What we`ve gradually seen, particularly in Queensland and also in New South Wales and other states is a gradual erosion of those original rights that are directly granted from the sovereign. So if you look at the attached documented diagram on the right hand side we have the sovereign exercising the Royal Prerogative to grant the actual title itself. The Letters Patent also carried the instructions that the Governor is to also seal each and every title that is granted with the seal of Queensland. Now again, the seal of Queensland derives it`s head of power from the Great Seal of the United Kingdom.
When I drew up the diagram it became very, very clear that the granting of the land title was totally separate from the function of the state. Yes the state has the power to create legislation in relation to land and what property rights you have in relation to the land, BUT it cannot override any of the rights that the sovereign has granted us in relation to our title.

If we look at the left hand side of the diagram attached we see that the sovereign exercising the Great Seal of the United Kingdom appoints the Governor General of Australia. The Governor General, when the states nominate the person installs the Governor of the state.

There are several functions that the governor must carry out, the two main ones are sealing the deed with the seal of Queensland. But also the governor, what we refer to as prorogue, or in plain English, dismisses the parliament, then swears in the new parliament and the parliament then creates the legislation.

When looking down the numbered steps we see that the legislation that`s created comes in at level 6 on what we call the “Head of Power”.
Very, very eminent people in the past have spoken about the heads of power and the simplest way to explain it is to use the example of the river --  in the majority of cases the river will have its headwaters in a hill or a mountain and will start out as a small spring, as it flows down through the countryside we have subsequent streams joining in, sometimes rivers joining rivers, but one thing is very, very clear that no matter where that river is it can never ever rise higher than the little spring where it had its original source, and the power to make legislation is similar.
And because the legislation sits at level six it cannot override a Royal Prerogative that actually sits at Head of Power six.

In Queensland we have the Land Act and in New South Wales, Victoria and South Australia there is similar legislation and in that legislation it has a definition of land, and when it refers to the land it includes the surface of the land, the area above the surface, that`s referring to the air, and it also refers to the area below the surface, that`s talking about the volume of the soil. So when we receive a title to a parcel of land we`re also receiving the actual ownership of the air above it, everything that`s attached to it or growing on the surface and everything contained within the volume of that soil with the exception of the minerals, coal and petroleum that the Crown reserves back to itself.

The Property Law Act, and I`ll use the Queensland Act of 1974 that sets out how our freehold land is created and is in section 19 it sets out that a freehold estate can be created in the following manner:

a. it states fee simple  
b. which is not used today, talks about life or lives.
What it clearly sets out is that the legal terminology for the title that we receive today is not actually the word freehold, the legal technical definition is FEE SIMPLE.

It then goes on to set out very clearly in section 20 that a person who owns a parcel of land that has fee simple is assured that they hold that land without benefit for the Crown… it`s clearly saying that once the Crown agrees to create the title the that title is registered, written into the register, given a Lot number, Volume and Folio number, from that point there is no benefit for the Crown other then the reservation of minerals etc. below the ground.

Section 21. then sets out very, very clearly that a person who holds a title of FEE SIMPLE  is assured that they hold that title without licence or fine, ( as the Crown has no longer any invested interest in the land)

So a lot of the legislation that our state governments create conflicts with our rights under the Property Law Act.   
They go on to say in Section 29 of the Queensland Property Law Act 1974 that a person holding a parcel of land in fee simple is assured that all rights of the “disponor” and that terminology the disponor is referring to the Crown, so all the rights of the disponor are transferred to the disponee which is the purchaser. That is binding on the sovereign, heirs and successors.

So when we look at that in total the Property Law Act tells us that our freehold land is created as fee simple, it`s created without benefit to the Crown (Commonwealth , State or Local Governments) other than the aforementioned reservations (minerals etc) that as owners of that property we hold that property without licence or fine ( by the Crown) and we  are also assured that each time that land is transferred that all of the rights of the previous owner  (in fee simple) are transferred to the new owner.
I know at times we`ve all complained about paying stamp duty, but in actuality there is another function that as well as paying a fee for the state to transfer that title, when we look at it in the sense of a commercial transaction the state is actually accepting a fee to guarantee transferring all of the rights of the previous owner (fee simple) to the new owner.
